OFFI CE OF THE GENERAL COUNSEL
VEMORANDUM GC 95-18 Cct ober 31, 1995

TO Al'l Regional Directors, Oficers-in-Charge
and Resident O ficers

FROM Fred Fei nstein, General Counsel
SUBJECT: Representation Case Training

The pronpt resol ution of questions concerning
representation has | ong been one of ny top priorities. M
goal has been to be able to resolve these questions within a
predi ctabl e range of tine through the el ection process
regardl ess of whether there is an agreenent or a need for a
formal adjudication. Qur experience reflects that directed
el ections are normally conducted 30 to 40 days later than
stipulated elections. It is nmy viewthat we need to
elimnate or at least mnimze this very substanti al
incentive for parties to litigate issues sinply to delay the
resol ution of questions concerning representation. Even
where parties raise legitimte issues, we need to ensure
that those disputes are correctly and pronptly resol ved,
wi t hout doing violence to our statutory m ssion.

Afield commttee was established to devel op a training
programin this very inportant area. The conmttee explored
ways to close the gap between directed and sti pul ated
el ections and devel oped a training programto be inplenented
inthe field to acconplish this objective. To inplenent
this program a Representation Case Training Conference was
held in Baltinmore, Maryland on Septenber 11-12, 1995. Each
Regi on designated the supervisors or managers who woul d be
primarily responsible for training field offices enpl oyees
in this area and they were carefully briefed on the training
program at the conference. The programis contained in a
bi nder which was provided to each conference participant.
The material included in the binder is intended to serve as
a resource to the Region as a whol e.

In the area of the conduct of hearings, the conmmttee
drafted nine scenarios depicting a nunber of situations
whi ch could arise during the course of a hearing. The
scenari os are designed to encourage hearing officers to be
proactive in identifying and narrow ng issues in dispute;
excl udi ng cunul ati ve, burdensonme or unnecessary evi dence;
di scussing the order in which evidence will be presented,
ensuring a conplete record, and avoi di ng unnecessary del ays.
The overall goal is to develop nore focused and abbrevi ated
transcripts, w thout conprom sing on the quality and/or
conpl eteness of the record.



Regi ons shoul d conduct several training sessions in
which no nore than three of these scenarios are di scussed at
one session. W estimate that it will take approxinmately 45
mnutes to discuss in a fairly conprehensi ve manner each of
t he scenarios presented. The trainer(s) should neet with
ot her supervisors, managers and/or the Director to preview
the scenarios and teaching points which will be discussed
before the session is conducted. Although discussion of al
the scenarios would be worthwhile, Regions need not use a
particular scenario if it is not appropriate for the staff’s
experience level or is unrelated to issues which may
typically arise in the Region. Al enployees who nay be
potentially assigned to conduct a pre-election or post-
el ection hearing should participate in this training. W
encourage Regions to utilize a workshop format of no nore
t han el even enpl oyees at one tinme. The training groups
shoul d al so be conprised of individuals with varying |evels
of experience.

The scenarios should be used to provide individual
training to enpl oyees who may be hired or transferred from
Headquarters in the future or to future participants in the
Bridge Program The materials are sufficiently self-
contained as to be usabl e by managers or supervisors who
were not training conference participants.

It is, of course, critically inportant that hearing
of ficers thoroughly prepare for the conduct of hearings.
Early identification and comuni cation of issues is vital.
Once issues are known, the hearing officer should neet with
supervision to develop a plan for conducting the hearing.
During this neeting, the enpl oyee and supervision should
di scuss the issues which have been raised or could
potentially be raised at the hearing. Cdearly, the |evel of
supervi sion provided in developing this plan will be
di fferent depending on the experience of the hearing
of ficer, and the supervisor should discuss with the enpl oyee
how to best prepare for each hearing. Thorough preparation
should result in a hearing officer who is in control of the
hearing and who does not hesitate to be as proactive as
necessary to devel op a conplete and conci se record. Hearing
outlines setting forth the necessary evidence, stipulations
to seek, and a plan for the conduct of the hearing should be
prepared. Strategies to limt testinony or further define
t he i ssues shoul d be eval uated and used, where appropriate.
Rel evant factors necessary to a determ nation should be
identified in order to ensure a conplete record and accurate
rulings excluding irrel evant evidence or appropriately
rejecting offers of proof. The relevant case | aw should be
researched and di scussed.

It is inmportant that constructive and tinely feedback
be provided to hearing officers after the hearing. |If the
record was unclear on a particular issue or if questions



arose in connection with the record evidence or particul ar
rulings, these should be discussed with the hearing officer
and suggested nethods for handling certain problens or

i ssues should be reviewed. Ways in which the hearing

of ficer could have been nore proactive in the devel opnent of
the record should be explored. This feedback will serve to
reinforce the training which was provi ded on a Regi onw de
basis and will help the Region inprove upon the quality and
tinmeliness of its decisions. Were appropriate, such issues
shoul d be integrated into a Regional training session.

In the area of preparing pre-election decisions and
post-el ection reports, each Region should conduct a one-hour
training session for all professionals who nmay be assigned
to draft these docunents. The materials included in the
bi nder on these subjects should be distributed to the staff
and reviewed with them The Region may supplenent this
material with its own training on the drafting of decisions
and reports. Regions are encouraged to discuss what is
expected fromenployees in this area and to revi ew Regi ona
procedures and policies designed to expedite this task.
"Model " sanpl e decisions or reports should al so be
distributed to the staff. W wll soon send you sone pre-
el ection decisions which were deened to be of particularly
high quality by the Division of Representation Appeals this
year .

During the course of the Representation Case Training
Conference, the participants were provided conputer training
on the use of "macros" for notetaking fromtranscripts and
autotext features. Each Region should install the macro
programon the conputers of all professionals. Al
pr of essi onal enpl oyees who nmay be assigned to draft
petitions or post-election reports should attend a training
session on these techniques. This training should be
conducted by any of the supervisors or managers who attended
the Representation Case Trai ning Conference or any other
staff nmenber who has devel oped a particul ar expertise in
this area. If unit enployees are assigned this task, they
shoul d have an interest in doing this training on a
vol unt eer basis and adjustnents should be made to their
wor kl oad, to the extent necessary and appropriate. W
anticipate that this training should be conpleted in about
an hour.

Several Regions may soon be experinenting with a
software program Sunmation, which may provide us with nore
options and increase our efficiency in this area. W wll
keep you apprised of any new devel opnents.

The program devel oped by the commttee is portable,
fl exi ble and can be inplemented without need for extensive
advance preparation by the trainers. The feedback obtained
on this programfromthe conference participants was



overwhel mngly positive. It is extrenely inportant that you
i npl ement this programas soon as possible and that tinme be
allotted for the conduct of this training. W appreciate
and anticipate that it may take sone tinme to fully conplete
this training. However, the training was designed to help
us achieve our goals in a very critical area and every
effort should be made to conplete the training wthin the
next 6 nonths. Please |let your respective Assistant General
Counsel know when this training has been conpl et ed.

We have recently videotaped Chief Adm nistrative Law
Judge Davi d Davi dson speaking on the subjects of credibility
resol utions and mai ntaining control of a hearing in the
context of post-election hearings. Regional Attorney A
Pal ewi cz, fromRegion 5, Baltinore, is conpleting work on a
presentation on the application of rules of evidence to
representation proceedi ngs based upon the input provided to
himby the participants in the Representation Case Training
Conference. That presentation will be videotaped soon.
These vi deotapes will be reproduced and distributed to the
Regional O fices as part of this training program

The comm ttee that devel oped this program deserve
speci al recognition and they have ny personal appreciation.
The nenbers of the conmittee, in al phabetical order, are:

Cl aude Harrell, SFX, Region 9; Mchael Joyce, ARD, Region 6;
M chael Karlson, SFA, Region 28; Gary Kendellen, ARD, Region
22; Karen LaMartin, ARD, Region 12; Joseph McMahon, ARD,
Regi on 10; Al Reichard, ARD, Region 20; Robert Rei singer,
ARD, Region 28; and Laurel Spillane, DRA, Region 31. Deputy
Assi stant General Counsel Celeste Mattina coordinated the
conference. | also want to thank Chief Adm nistrative Law
Judge Davi d Davi dson and Regi onal Attorney Al Palew cz for
generously contributing their tine to participate in this
trai ning program

Pl ease contact your Assistant Ceneral Counsel or Deputy
Assi stant General Counsel Celeste J. Mattina if you have any

guestions with respect to the materials included in the
bi nder, the training programor this menorandum
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